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Except as provided in subsection (b) of this section, a petition filed under section 301, 302,
or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor
Protection Act of 1970, operates as a stay, applicable to all entities, of—

(1) the commencement or continuation, including the issuance or employment of process, of
a judicial, administrative, or other action or proceeding against the debtor that was or could
have been commenced before the commencement of the case under this title, or to recover
a claim against the debtor that arose before the commencement of the case under this title;

(2) the enforcement, against the debtor or against property of the estate, of a judgment
obtained before the commencement of the case under this title;

(3) any act to obtain possession of property of the estate or of property from the estate or to
exercise control over property of the estate;

(4) any act to create, perfect, or enforce any lien against property of the estate;
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(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent
that such lien secures a claim that arose before the commencement of the case under this

title;

(6) any act to collect, assess, or recover a claim against the debtor that arose before
the commencement of the case under this title;
(7) the setoff of any debt owing to the debtor that arose before the commencement of

the case under this title against any claim against the debtor;

(8) the commencement or continuation of a proceeding before the United States Tax
Court concerning a tax liability of a debtor that is a corporation for a taxable period the
bankruptcy court may determine or concerning the tax liability of a debtor who is an individual
for a taxable period ending before the date of the order for relief under this title.



Two other sections of the Bankruptcy Code are intertwined with the automatic stay—Section 541 (Property of the Estate) and Section 542 (Turnover).
The filing of a bankruptcy case creates a bankruptcy estate consisting of “all legal and equitable interests of the debtor in property” and “[p]roceeds,

product, offspring, rents, or profits of or from property of the estate.” 11 U.S.C. 88 541(a)(1) & (6). As Congress has stated, “[tlhe scope of this

paragraph is broad. It includes all kinds of property, including tangible or intangible property, causes of action, and all other forms of property currently
specified ....” H.R. Rep. No. 595, 95th Cong., 1st Sess., 367 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6323; S. Rep. No. 989, 95th Cong., 2nd
Sess., 82 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5868. As the Seventh Circuit has noted, “every conceivable interest of the debtor, future,

nonpossessory, contingent, speculative, and derivative, is within the reach of [section] 541.” In re Carousel Int'l Corp., 89 F. 3d 359, 362 (7th Cir.

1996) (internal quotation and citation omitted).

Section 542(a) provides, in pertinent part, that anyone who has “possession, custody, or control” of bankruptcy estate property must deliver that

property to the trustee and “account for, such property or the value of such property, unless such property is of inconsequential value or benefit to the

estate.” 11 U.S.C. § 542(a). “By its express terms, section 542(a) is self-executing, and does not require that the trustee take any action or commence

a proceeding or obtain a court order to compel the turnover.” 5 COLLIER ON BANKRUPTCY 9 542.02 (16th ed.); see also Fitzgerald v. United States

(In re Larimer), 27 B.R. 514, 516 (Bankr. D. Idaho 1983).
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In making its decision, the Supreme Court started with the plain language of Section 362(a)(3)—and
concluded that the language “suggests that merely retaining possession of estate property does not
violate the automatic stay. Under that provision, the filing of a bankruptcy petition operates as a “stay” of
“any act” to “exercise control” over the property of the estate. Taken together, the most natural reading of

these terms—"stay,” “act,” and “exercise control”™—is that 8§ 362(a)(3) prohibits affirmative acts that would

disturb the status quo of estate property as of the time when the bankruptcy petition was filed.” Id. at

590.
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The Supreme Court went on to instruct as follows:

Taking the provision's operative words in turn, the term “stay” is commonly used to describe
an order that “suspend[s] judicial alteration of the status quo.” Nken v. Holder, 556 U.S. 418,
429, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009) (brackets in original; internal quotation marks
omitted). An “act” is “[sjJomething done or performed ...; a deed.” Black's Law Dictionary
30 (11th ed. 2019); see also Webster's New International Dictionary 25 (2d ed. 1934) (“that
which is done,” “the exercise of power,” “a deed”). To “exercise” in the sense relevant here
means “to bring into play” or “make effective in action.” Webster's Third New International
Dictionary 795 (1993). And to “exercise” something like control is “to put in practice or carry
out in action.” Webster's New International Dictionary, at 892. The suggestion conveyed by
the combination of these terms is that § 362(a)(3) halts any affirmative act that would alter
the status quo as of the time of the filing of a bankruptcy petition.

Id. In addition, the Supreme Court concluded that if mere retention of estate property violated
Section 362(a)(3), then the turnover mandates of Section 542(a) would be rendered
“superfluous.” Id. at 591. Accordingly, the Supreme Court held that the retention of the vehicles

was not a violation of Section 362(a)(3). Id. at 592.
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Interestingly, the Court did note the somewhat limited nature of its opinion —noting that “[n]Jor do we
settle the meaning of other subsections of § 362(a). We hold only that mere retention of estate property after

the filing of a bankruptcy petition does not violate § 362(a)(3) of the Bankruptcy Code.” Id. at 592. In footnote

two, the Supreme Court notes as follows: “In respondent Shannon's case, the Bankruptcy Court determined

that by retaining Shannon's vehicle and demanding payment, the City also had violated 88 362(a)(4) and

(a)(6). Shannon presented those theories to the Court of Appeals, but the court did not reach them. 926 F. 3d

at 926, n. 1. Neither do we.” Id. at footnote two.
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In the aftermath of Fulton, the limited nature of the Supreme Court’s ruling has been made more
clear. For example, In re Cordova, 635 B.R. 321 (Bankr. N.D. Ill. 2021) involved a class action (filed
prior to the Fulton ruling) against the City of Chicago for the same acts that were the subject of Fulton.
However, in the aftermath of Fulton, the plaintiffs in Cordova amended their complaint to dismiss the
(a)(3) count, leaving allegations that the acts also constituted violations of Sections 362(a)(4), (6), and
(7), as well as Section 542(a) for turnover.

Relying on Fulton, the City filed a motion to dismiss, arguing that the provisions of 362(a)(4), (6),
and (7) also require an affirmative act and that Fulton foreclosed the plaintiffs’ claims because the

retention of estate property is not an affirmative act. Id. at 329.



Providing more context and background on the Fulton ruling, the Cordova court stated:

While the clear language of Thompson might have led to an expedited judgment in favor of the
Plaintiffs in this matter, the City was actively challenging the propriety of Thompson in other
matters when this adversary proceeding was commenced. As a result, the court at the request of
the parties stayed this proceeding pending an outcome of those challenges in the higher courts.

In response to those challenges, in 2020, the Supreme Court narrowed that holding of
Thompson. Fulton, 141 S. Ct. at 590 (2021) (“[T]he language of [section] 362(a)(3) implies that
something more than merely retaining power is required to violate the disputed provision.”). At
the same time, the majority ruling recognized that exercise of control does not rule out omissions
that might qualify as “acts” in certain contexts, “control” meaning “to have power over.” Id. Still,
the Supreme Court found that any ambiguity must be resolved in favor of the City because a
separate remedy against the City existed under section 542(a) of the Bankruptcy Code. Id.



The Cordova court concluded that, with respect to (a)(4) and (6), the “other acts” that were
alleged that could be violations of 362(a)(4) and (6) were that the City “demanded an upfront
payment as a precondition for release of the vehicles and retained them to perfect its lien.” Id. at
349.

However, with respect to the (a)(7) count, the court granted the motion to dismiss with leave to
amend because “[tlhe court finds no statutory or case law supporting the conclusion that mere
possession of an estate property is a setoff. In fact, the case law that does exist is in the contrary.”

Id.



How have courts applied Fulton in other contexts such as garnishments and eviction actions?
Following Fulton, the Bankruptcy Appellate Panel for the Ninth Circuit addressed the issue of a

creditor's obligation under section 362(a) with regard to pre-petition garnishments of a debtor's bank

account. Stuart v. City of Scottsdale (In re Stuart), 632 B.R. 531, 534 (B.A.P. 9th Cir. 2021). In that case,

the City of Scottsdale garnished several of the debtor's bank accounts prior to his bankruptcy filing, and the
debtor argued that the automatic stay mandated that the City lift the garnishments immediately. 1d.

The Stuart court found that the City of Scottsdale did not violate section 362(a)(1), (2), (3), or (6) when

it declined to move to quash the pre-petition garnishments since it had taken the proper steps to stay the
non-bankruptcy case and stated on multiple occasions that it had no objection to the release of the frozen
funds to the debtor. Id. Emphasizing that the City took no action post-petition to “obtain possession” of the
funds, but simply did not “affirmatively release the frozen bank account funds,” the Court found that the City

was “merely preserv[ing] the status quo.” Stuart, 632 B.R. at 542-43.
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Subsequently, in In re Educational Technical College, Inc., 643 B.R. 301 (Bankr. D. Puerto Rico
2022), the court did find a stay violation involving a garnishment because “the allegations of the

amended complaint rise above the level set in Stuart. Whereas in Stuart the creditor moved quickly

to stay the non-bankruptcy case and did not impede the release of the garnished funds back to the
debtor, in this case Edutec is alleging that the defendants purposely misled the debtor for more than
60 days by representing that Atue was in possession of the garnished funds, including in settlement

negotiations, when in fact it was not and had never been.” Id. at 308.
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Eviction Actions Post Fulton

In In re O’Connor, 641 B.R. 875 (Bankr. M.D. Tenn. 2022), an eviction of the debtor from his house
was scheduled three days after he filed for bankruptcy. The eviction occurred after the bankruptcy was
filed. The debtor then filed a lawsuit against the creditor’s lawyer, alleging a willful violation of sections
362(a)(2) and (3). Id. at 882. The crux of the lawsuit was the attorney should be held accountable for his
client’s violation of the stay because he instructed the county clerk to proceed with the eviction. The court
did not find any admissible evidence to support such an allegation. Therefore, the issue was whether the
lawyer had an affirmative duty to stop the eviction. The lawyer relied on Fulton for the proposition that
section 362(a) “prohibits acts and does not create affirmative duties to act, and thus with no action on his

part, he cannot be liable.” Id. at 883. The O’Connor court disagreed, instructing as follows:



Mr. Russell's reliance on Fulton is misguided since a post-petition eviction and dispossession of a
debtor does not maintain the status quo in the same way as retaining possession of a vehicle
repossessed prepetition. The debtor in Fulton did not have possession of the subject vehicle on the
date the petition was filed. Failure to take the affirmative action of turning over a vehicle and thereby
maintaining the status quo is quite different from failing to stop an eviction and thereby changing the
status quo. A post-petition eviction changes the status quo that existed on the date of the
bankruptcy, so Fulton cannot provide much guidance about what is required when a failure to stop
an eviction will dramatically change the status quo.

|d. at 884.
The court nevertheless refused under the circumstances to hold the creditor’s lawyer liable because:

The facts of this case are considerably different from others in which courts found a creditor's
attorney had an affirmative duty to act such that a failure to act was considered a violation of the
automatic stay. Contrary to most attorney affirmative duty cases, Mr. Russell was not responsible for
setting the collection ball rolling by, in this case, obtaining the order of possession in the detainer
proceeding or scheduling the eviction. Indeed, when Mr. Russell undertook representation after the
bankruptcy was filed, it was on behalf of Property Fund 629, LLC, not the entity that had initiated the
eviction process in state court.

Id. at 885.
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Accordingly, after Fulton, with respect to garnishments, the creditor does not have a duty to
affirmatively release the garnishment but cannot oppose the release after the debtor filed bankruptcy.
With respect to an eviction action, there is an affirmative duty to stop the eviction process once a
bankruptcy has been filed.

What we do know is that the Supreme Court in Fulton made a very narrow pronouncement that
is only limited to Section 362(a)(3). It did make clear that the same acts that it found did not violate

section 362(a)(3) could be a violation of other sections.



Section 524(a)(2) of the Bankruptcy Code provides that a discharge of debt in a bankruptcy case
“‘operates as an injunction against the commencement or continuation of ... an act ... to collect ... any

such [discharged] debt.” 11 U.S.C. § 524(a)(2). This injunction is enforced through section 105,

whereby the bankruptcy court “may issue any order, process, or judgment that is necessary or

appropriate to carry out the provisions of this title.” 11 U.S.C. § 105(a). Section 105 “grants statutory

contempt powers in the bankruptcy context.” In re Hardy, 97 F3d 1384, 1389-90 (11th Cir.

1996) (“Therefore, § 105(a) grants courts independent statutory powers to award monetary and other
forms of relief for [violations] to the extent such awards are ‘necessary [or] appropriate’ to carry out the

provisions of the Bankruptcy Code.”) (internal quotation marks and citations omitted).
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The Supreme Court in Taggart v. Lorenzen, 139 S.Ct. 1795 (2019) considered “the criteria for
determining when a court may hold a creditor in civil contempt for attempting to collect a debt that a
discharge order has immunized from collection.” Id. at 1799. The debtor was part owner of a company
with two other owners who, along with the company, sued the debtor for breach of the company’s
operating agreement. Prior to trial, the debtor filed a chapter 7 bankruptcy and received a discharge.
Subsequently, the trial court entered judgment against the debtor, and the company plaintiff filed a petition

for attorneys’ fees incurred after the debtor filed his bankruptcy petition. Id. at 1800.



At the state court level, parties agreed that under the Ninth Circuit’s decision in In re Ybarra,
424 424 F. 3d 1018 (9th Cir. 2005), a discharge order would normally cover and thereby
discharge postpetition attorneys’ fees stemming from prepetition litigation (such as the Oregon
litigation) unless the discharged debtor “returned to the fray” after filing for bankruptcy. Id. The
company argued that the debtor had “returned to the fray” postpetition and therefore was liable
for the postpetition attorney's fees that Sherwood sought to collect. The state trial court agreed

and held the debtor liable for roughly $45,000 of Sherwood's postpetition attorneys’ fees.



The Supreme Court granted certiorari and disagreed with both the bankruptcy court and the
BAP, instructing that the standard for holding a creditor in civil contempt for violating a discharge
order is an objective one under which sanctions are appropriate “when there is no objectively
reasonable basis for concluding that the creditor’s conduct might be lawful under the discharge

order.” 1d. at 1801.



Shortly after the Taggart ruling, the Eleventh Circuit considered the standard for discharge
violations in In re Roth, 935 F. 3d 1270 (11th Cir. 2019). The debtor sought sanctions against Nationstar
because Nationstar continued to send monthly mortgage statements to the debtor after her discharge
was entered. In her chapter 13 bankruptcy case, the debtor had indicated on her schedules that she
would surrender the underlying property. Id. at 1273. About four months after the discharge, Nationstar
started sending Roth monthly statements related to her mortgage. The statements included a
disclaimer that they were not debt collection, but also included an amount due and payment
instructions. The debtor’s lawyer sent a cease and desist letter, but Nationstar kept sending the
statements. The debtor then filed a motion for sanctions in the bankruptcy court, alleging that the
statements were improper debt collections in violation of Section 524 as well as the Fair Debt Collection

Practices Act (“FDCPA”). The parties resolved the first sanctions motion. Id.



The bankruptcy court denied the motion for sanctions, finding that the informational statement was
not a debt collection attempt and therefore was not in violation of the discharge order. Id.at 1274.
On appeal, the district court affirmed and rejected the debtor’s argument that the court should apply

the FDCPA's “least sophisticated consumer” standard to a request for sanctions for a violation of a

discharge order. Id.

On further appeal, the Eleventh Circuit crystallized the issue as follows:

Accordingly, we first determine whether a communication is a prohibited debt collection
under section 524 by looking to “whether the objective effect of the creditor's action is to
pressure a debtor to repay a discharged debt.” In re McLean, 794 F.3d 1313, 1322 (11th Cir.
2015). If so, we then evaluate whether that violation of the discharge injunction is sanctionable
under section 105, by determining if “there is no fair ground of doubt as to whether the order
barred the creditor’s conduct.” Taggart, 139 S. Ct. at 1799.

|d at 1276.
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The debtor argued that the court should use a different standard for determining whether there was
a discharge violation—the “least sophisticated consumer” standard from the FDCPA. The Eleventh

Circuit declined this invitation, instructing as follows:

This Court has never incorporated the “least sophisticated consumer” test into our §
524 analysis. And for good reason—what counts as “debt collection” under one statutory
scheme is not necessarily “debt collection” under the other. See Midland Funding, LLC V.
Johnson, — U.S. , 137 S. Ct. 1407, 1414, 197 L.Ed.2d 790 (2017) (“The [FDCPA] and
the [Bankruptcy] Code have different purposes and structural features. The Act seeks to help
consumers .... The Bankruptcy Code, by way of contrast, creates and maintains what we have
called the delicate balance of a debtor’s protections and obligations.”) (citation and internal
guotations marks omitted). And the Supreme Court reiterated that “civil contempt is a severe
remedy,” so it follows that the burden to show contempt should be a high one. Taggart, 139
S.Ct. at 1802 (citation and internal quotation marks omitted). There is nothing in either
statute that suggests we should evaluate potential § 524 violations using the FDCPA standard,
and we find no other reason to do so.

|d. at 1277-78.
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Finally, the Eleventh Circuit denied the motion for sanctions because it had found there was no
violation. However, the Eleventh Circuit did note that even if it had found a violation it would not have
awarded sanctions under the objective standard set by the Supreme Court in Taggart.

Accordingly, the Eleventh Circuit now uses an objective standard for both whether the conduct was a

violation of the discharge order and whether it should be sanctionable.



